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A WORD FROM THE PRESIDENT 


HE increase in the number of judges of the Superior Court 
and of the Municipal Court presents an opportunity and a 


challenge to the bench and bar of Los Angeles. 


The number of new judges to be appointed—seven in the 
case of the Superior Court and ten in the case of the Municipal 
Court—is so large that the new appointments will have an im- 
portant effect for many years upon the quality of the courts. 
Members of the bar will perform a useful public service by 
bringing to the attention of the Governor the names of attorneys 
who are well qualified to serve as judges and who would be 
willing to accept appointment. 

The additonal judges should enable the courts to decrease 
materially the delay in setting contested cases for trial. If the 
present delays are’ not eliminated by the appointment of addi- 
tional judges, the public will rightly expect that every avoidable 
delay will be eliminated by changes in the procedure and prac- 
tices of the courts and of attorneys. It will look to the bar asso- 
ciations, as well as to the Judicial Council and to the Presiding 
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Judges, to formulate the necessary changes and to bring about 
their adoption. 

Finally, the increase in the number of judges will emphasize 
the importance of the judicial plebiscites which the Association 
has conducted since 1920. Hereafter, Los Angeles voters will 
have the duty of passing, over a period of years, upon a total of 
97 trial judges—57 for the Superior Court and 40 for the Mu- 
nicipal Court. There are now more than 700,000 registered 
voters in the City of Los Angeles. As the number of judges 
and the number of voters increase the Association’s plebiscite, 
which has always been important, will become indispensable 
if the high standards of our courts are to be preserved. 


yo ee. 


DELEGATES TO THE 
STATE BAR CONVENTION 


HE Los Angeles Bar Association will be officially repre- 
sented at the 1947 Conference of State Bar Delegates at 
the Santa Cruz convention on September 9 to 13, by the fol- 
lowing : 
Fred Aberle, Earl C. Adams, George Bouchard, Leon 
B. Brown, Loren A. Butts, W. B. Carman, Jr., John S. 
Chapman, Lee Combs, Gerald F. H. Delamer, Ray C. 
Eberhard, Stevens Fargo, Gordon L. Files, Ross C. Fisher, 
Sloan Flack, Richard A. Grant, William P. Gray, Gene E. 
Groff, Harold A. Jones, Henry E. Kappler, Earl D. Kil- 
lion, Everett W. Leighton, H. E. Lindersmith, John Laurie 
Martin, Albert Mosher, Lawrence L. Otis, John O. Paul- 
ston, A. R. E. Roome, Paul Sandmeyer, Steadman G. 
Smith, Wm. H. Smith, Albert Lee Stephens, Jr., Clyde C. 
Triplett. Alternates: Stanley M. Arndt, Edward L. H. 
Bissinger, Reginald E. Caughey, J. Wesley Cupp, Frederick 
W. Lake, J. Robert Meserve, John Bricker Myers, Jr., Ovila 
N. Normandin, J. E. Simpson, Wixon Stevens. 





Stevens Fargo is Chairman, Earl C. Adams is Vice-Chairman 
and William P. Gray is Secretary of the Los Angeles Bar Dele- 
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gation. The delegates have had two meetings and have done con- 
siderable section work dealing with studies of proposed changes 
in the law of probate and guardianship, studies of the eviden- 
tiary value of blood tests in paternity cases, and also various 
changes proposed in civil practice and procedure, criminal prac- 
tice and procedure, and real estate law. A number of resolu- 
tions have been proposed and passed and are being considered 
by the Board of Trustees. 

That the Association will be well and actively represented 
is to be seen from the caliber of its delegates above named. 





COMMITTEE ON PLEADING AND 
PRACTICE REPORTS ON 
MEDICAL TESTIMONY PLAN 


HE Committee on Pleading and Practice recently made a 

report to the President and the Board of Trustees, after 
making a study of the so-called Minnesota Plan regarding medi- 
cal testimony. The report follows: 

“The Minnesota Plan seeks to eliminate or control 
abuses that may be prevalent in the giving of expert medi- 
cal testimony in negligence cases, insanity cases, and the 
like. The plan, simply stated, calls for Committees of the 
local Bar Associations to work together with committees 
of the Medical Associations with which complaints are 
lodged of any instances where doctors give expert testimony 
in law suits which appears to be dishonest or questionable ; 
and the medical profession then takes such necessary steps 
in investigating the complaints and, when proper, meting 
out discipline, as the case may require. 

“The Board requested our Committee to study this 
Plan with regard to the necessity or desirability of recom- 
mending its institution in the local courts in this County. 

“The first thing that our Committee sought to ascertain 
was whether or not there was any substantial abuse by 
medical experts in giving testimony in the courts in this 
County. With the approval of your Board, the Secretary 
of the Association sent out questionnaires prepared by our 
Committee to all the Judges of the Superior Court and the 
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Municipal Court in the City of Los Angeles, and, in addi- 
tion, these questionnaires were sent to a number of at- 
torneys, some of whom represented plaintiffs and some the 
defense of these types of cases. A number of replies were 
received both from the judges and the attorneys, furnishing 
a spot check from those immediately in a position to ob- 
serve the testimony of medical experts. The results of 
these views of attorneys and judges may be summarized by 
saying that a large majority of the attorneys felt that there 
was no substantial abuse of expert medical testimony, al- 
though there were four well-known and successful attorneys 
who believed that there was abuse both by doctors employed 
to represent plaintiffs as well as those employed to repre- 
sent the defense; and of the judges, all concurred in stat- 
ing that there was no abuse, except one judge who had 
had a recent experience of apparent dishonest medical tes- 
timony. Several of the judges were of the view that C. 
C. P. Section 1871, which has been on the statute books for 
some years, and which empowers the trial court on its own 
motion to appoint a medical expert and assess his compen- 
sation as costs, is a fully adequate means of governing any 
apparent dishonest or abusive expert testimony. In addition, 
the one judge who had the recent experience of apparent 
dishonest medical testimony, himself corrected the situation 
by appointing a doctor to give an impartial opinion, which 
resulted in correcting the difficulty. One of the Judges of 
the Superior Court with many years of experience on 
the bench advised that he very frequently made use of 
Section 1871 and found it fully adequate. Attention should 
be called to the fact that there is a case now pending in the 
appellate courts of this state which will probably result in 
an opinion with respect to the powers of a trial court under 
Section 1871, although this section has been passed upon in 
prior instances by the appellate courts. 

“After full consideration of the problem and of the 
views expressed by the many attorneys and judges, it is the 
unanimous opinion of the members of this committee pres- 
ent at our last meeting, constituting a quorum thereof, that 
there is no real need at this time for placing the Minnesota 
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Plan in effect in the Superior Court of Los Angeles County 
or the Municipal Court of the City of Los Angeles; as 
Section 1871 appears to furnish an adequate remedy to cure 
such abuses in this respect as may appear to be present in 
a given case. 
Respectfully submitted, 
CoMMITTEE ON PLEADING AND PRACTICE. 

Ricuarp T. DrRuKKER 

GeorceE W. FENNIMORE 

Ear D. KiLiion 

Puituipe G. SmitH 

Epwarp B. STANTON 

Jacxson W. CuHance, Chairman.” 





SHOWCASE OF OUR JUDICIAL PROCESS 
By Ray P. Brockmann, Judge of the Municipal Court 


BE it in the old home town or in faraway lands, the fastest 
way to draw a bead on a people’s way of life is to read their 
newspapers, see their movies, or wander through their market 
places and see what is on the counters. The minds of multi- 
tudes have been shaped by what was seen in sidewalk showcases. 
What more accurate fact-finding agency can be utilized in pur- 
suit of fashion than the time-worn habit of window-shopping. 

We as lawyers are apt to be oblivious to the fact that most 
of the reactions of people to lawyers, judges, and courts and 
their processes are formed much in the same way as if we were 
tradesmen, actors, or fisherfolk—or even objects of interest in 
a display window. True, we blow a few more toots and whis- 
tles in the way of ceremony as we set the stage, but sooner or 
later the backdrop goes up, the illusions are dispelled, and the 
sight of props and paraphernalia reveals the mechanics of pro- 
duction. Altogether too often, the respect we enjoy or the lack 
of respect we suffer comes solely from what they see of us as 
we amble across the courtroom stage. 

As a profession we could greatly profit by acknowledging 
this fact. Especially true is this of our inferior courts, where 
the common run of litigants and witnesses are not particularly 
inspired by the lore of the law, its noble heritage, or the lofty 
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principles which guide our courts in their great wisdom. How 
do we look? How do we act? What do we do? What do 
we say? These are the ingredients of their conclusion. 

There are four ways in which our people glean their im- 
pression of our court system. It is either from the newspapers, 
the movies, through hearsay, or by ocular demonstration. Let 
us pick up a morning journal. Prominently displayed is a photo- 
graph of a comely blonde, apparently sitting in a witness box, 
but, in fact, a chair set up in the hall outside the courtroom, 
where the picture was taken. One leg is thrown over the other, 
and the dress is carefully arranged to make the most of things. 
She is eating a banana. Under the picture are found these 
words: “Tells Judge Hubby Locked Her in Clothes Closet All 
Night.” The girl is an unknown, whose name slipped the mind 
of the reader before the article was finished. The identity of 
the girl meant even less. The whole story was drummed up for 
the purpose of entertaining the reader. But the fact that court 
procedure was tied in with a pair of beautiful legs of a girl eat- 
ing a banana on the witness stand made it a news story of con- 
siderable value. 

Let us pass on to the movies. Who among you hasn't 
cringed as he sat in a movie and watched an inspired old Thes- 
pian go through his antics in the portrayal of a judge. These 
hundred-dollar-a-day bit players, given a wig of white hair, a 
black robe, and a large gavel, are in seventh heaven. Add to 
that the horseplay that goes on in the audience when some key 
figure stands out dramatically and addresses the court and you 
get an eyeful of what thousands of people carry away as their 
impressions of our workshop. 

Whenever Henry Smith or Lucy Lane appears in any court, 
it takes on the proportions of an important event. You may 
rest assured it will occupy a prominent place not only in their 
thoughts but in their conversations for days to come. In this 
way a distorted version of what actually takes place is passed 
on to many people who are not reached by the first two agen- 
cies. It is conviction upon hearsay. 

The last channel through which they form their opinions is 
that which comes by way of ocular demonstration. This is the 
important one. People may have their minds changed if their 
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impressions come from newspapers, movies, or hearsay, but what 
they glean by way of an impression growing out of an actual 
experience in a courtroom is likely to stay with them for their 
lifetime. From Cucamonga to Sauk Center, by and large, the 
chances of the average citizen coming into court as a participant 
are quite remote. In the metropolitan centers, particularly in 
Los Angeles, with its dense automobile registration, few motor- 
ing citizens escape for long. Either through a traffic violation 
or an accident they are destined to come our way. The rich and 
poor, the powerful and humble, the virtuous and corrupt—all 
are worked into the pattern that is being daily woven on the 
assembly line of our Municipal Court. Spectators by the thou- 
sand, both casual and habitual, become courtwise as the daily 
grind goes on. A quick glance at the figures, and the perspec- 
tive developed as the parade moves along, suggest a pageantry. 
If the figurative appellation “showcase” can be used to de- 
scribe any phase of legal machinery, one could say that the 
Municipal Court stands out glowingly as the showcase of our 
judicial process. 

In the Los Angeles Municipal Court alone, the estimated 
figures for this year indicate that from 800,000 to 900,000 fil- 
ings will occur. Such factors as the average number of wit- 
nesses, litigants, and actual court appearances reasonably assure 
us that the process of this court will be directly visited upon 
500,000 citizens, one-fourth the population of the town. This 
estimate is conservative. It generously allows for the disposi- 
tion of most cases by bail forfeitures, appearances by counsel 
only, and matters settled by stipulation or dismissals after fil- 
ing. Even our lawyers are astounded when they realize that such 
a large segment of our population is actually touched each year 
by our court in a manner that gives a litigant an opportunity 
to pass judgment rather accurately as to how justice is being 
administered. 


Few lawyers are conscious of the fact that whatever im- 
pression is formed by these people as they get their glimpse 
running through the gauntlet of our pressure courts, that im- 
pression, be it good or bad, is visited upon every lawyer, every 
judge, and every court throughout our land. They make no 
analysis, they make no distinction as to what kind of a court it 
is. To them it’s a court—that’s all. 
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The municipal court is a comparatively new structure. It 
has been laboring against the unfortunate background of having 
evolved from what has been called “the lowest form of judicial 
life.” I speak now, of course, of the old-time justice and police 
courts. It is significant that our Los Angeles Municipal Court, 
starting from scratch twenty-one years ago, has developed into 
what we believe to be the largest court in the world. We are 
speaking, of course, of the number of people that are affected 
by its process. It is often called “the People’s Court’”—and this 
it truly is. But it is more than that. It is the outpost of the 
judiciary. Whether you lawyers ever practice in the Municipal 
Court or not, you should come to realize the importance of this 
court, not only to your profession but to the people of this 
community. To us is delegated the task of imposing upon our 
citizenry the force of those laws which regulate details of their 
daily lives. 


Gentlemen, it is a delicate task. Even in our criminal divi- 
sions the great bulk of defendants do not constitute the so-called 
criminal element. As a class they represent a fair cross-section 
of our population. In speaking of persons, we sometimes use 
the term “salt of the earth.” All of us know what it means. 
Each year countless thousands belonging to this class of citizens 
are enmeshed in those regulatory devices designed for the control 
of city life. The fact that they are forced into court through 
a violation of a city ordinance may seem like peanuts to you; 
it’s an emotional event to them. 


The screech of the siren, the whir of the motorcycle, the 
pull-up to the curb, the agony of the wait while the ticket is 
being filled in, the quick peek to see what speed is being charged 
—this experience has actually caused heart failure to some. But 
all of you, I am sure, have felt a depressing sensation from this 
ordeal, where even the calloused heart responds. After the in- 
itial shock, citizen Kane, who feels he has been unjustly dealt 
with, soon determines his course of action. He first concludes 
that he does not need a lawyer, or that it would be less expensive 
to present his defense and be fined than hire one. He is con- 
fident that if he has just a few minutes to tell his story in court, 
the judge will understand. 








= 


rf — mime A 





ty we v 











jJuLy, 1947 329 


Let us follow Mr. Kane into court. He walks into a large 
courtroom where hundreds of his fellow citizens are soon to 
join him in the closing ceremony of a chain of events and a 
five-day period of anxiety. The procession begins. The bailiff 
hustles him into a line which moves continuously. As he marches 
past the judge a few words are mumbled, first by the judge, 
then by Kane. Comparing this parade to abattoir routine as 
cattle are led to slaughter is not a far cry from the truth. The 
judge chafes under the system. He knows that on Tuesday, 
Wednesday, and Thursday he must dispose of between 250 and 
300 cases in a single court day. He knows that on Monday 
and Friday he must speed up, for on each of these days 500 
cases will move through his courtroom. 

Ask the average citizen how many minutes he feels he would 
be entitled to in order to explain his case to the judge. The 
author has made the inquiry hundreds of times. The average 
answer is six minutes. That would mean ten cases an hour, 
or fifty cases in a court day. Seems a reasonable schedule, 
doesn’t it? But the cold fact is that a judge who lingers more 
than from 30 to 60 seconds on a case will lose ground on a day’s 
calendar. 

And this has been going on for years. Mark this, fellow 
practitioners, to most citizens who go through this ordeal, the 
traffic court, in so far as they are personally concerned, holds 
equal prominence with the Supreme Court. To this man it rep- 
resents justice or a lack of justice. His respect or lack of re- 
spect for that which he has just seen and experienced will last a 
lifetime. The man who sat on that bench and hustled him 
through was the symbol of American justice—the brand of jus- 
tice he in France or his son in Okinawa had been told they 
were fighting for. 

What has been told of the traffic court is equally true of 
our several pressure courts. In the small claims court we are 
now setting a minimum of 60 cases a day, to be heard by one 
judge. Division 30, which is the plea court for misdemeanors, 
located at Lincoln Heights Jail, is another hell pot. Not so many 
of you lawyers realize that we are compelled to keep that court 
open on every Sunday throughout the year or we could never 
tackle the Monday morning calendar. We are not compelled 
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to hold court Sundays—we do not even enjoy the novelty of it. 
The fact is, the court could not function if we didn’t. We can- 
not even give the Sunday relief judge any assistance, for there 
is but one courtroom. Frequently 300 cases are on a Sunday 
calendar. A few years ago the congestion in Division 30 be- 
came so acute that the Police Department had to devise means 
of disposing of 5000 drunk cases each month without court 
appearance. Think of it! Releasing 60,000 cases a year which 
theretofore had been properly charged and an appearance made. 
Of course, these charges involve intoxication only. By signing a 
release these offenders are permitted to drift away upon sober- 
ing up. These are known technically as “kick-outs.” Inciden- 
tally, this also reduced our number of filings by 60,000 a year. 

Occasionally, in our showcase are found special features. 
For instance, as we were losing ground day by day on our calen- 
dar, with settings being made a year and a half away, we were 
suddenly confronted with the studio strike trial, with 1200 de- 
fendants. This is the largest mass trial ever experienced by any 
court, anywhere, at any time. Many defendants demanded an 
immediate, separate trial. A description of how those cases 
were handled would be too lengthy to describe in this article. 
It practically shriveled up our jury civil trial department for 
months. There were days when we had but one civil trial divi- 
sion open as we called the calendar. 

Statistics are vital but often quite boresome. The purpose of 
this article is not to impress you lawyers with the fact the judges 
are overworked. I have only one thing in mind, and that is to 
impress upon you how important this court is from a profes- 
sional standpoint. I write to convince you that what we say, 
what we do, how we look, and how we act have a direct bearing 
upon what the public thinks of you, even if you never come 
within a mile of the Municipal Court. This court can be util- 
ized to serve a most useful purpose, but its potency can never 
exceed the caliber of men who sit upon its bench. If you want 
the people to respect its judges, you had better begin putting 
your finest judicial material where people can watch their work. 
If you think that it is a perch for worn-outs, governors’ old 
cronies, party supporters, or second-raters, now is the time to 
disabuse your mind of that fallacy. If you think for a moment 
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that our citizenry, who are becoming more alert by the hour, are 
going to become imbued with the “die for dear old Rutgers” 
spirit and support our bid for their respect without an ocular 
demonstration of our worth, you are living in yesteryear. 

We had better begin now to pick the finest of the fine, the 
choicest of the crop, to give a character to this court that should 
have no peer. It will pay you dividends, Mr. Lawyer, if you 
never step across its threshold. It will pay you dividends, 
Judges of the Higher Courts, because “as we are, you seem.” 
It will pay you dividends, Mr. John Q. Citizen, because as you 
travel through life, in all probability your only glimpse of a 
court will be that which you see as you pass through our portals. 

What kind of men do we need to man this court? The 
$12,500 salary will now attract both young and old practitioners. 
However, there are other factors. A candidate should be young 
enough to possess the strength and vigor that is necessary not 
only to put in a hard day’s work but to work from day to day 
and from week to week without letup, for this is a workhouse. 
We are now setting cases in November, 1948. Even with the 
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increased number of judges it may take us two years to work 
our calendar down to the point of setting a trial date within 
ninety days after filing. A longer wait than that destroys the 
utility of the court. 


He should be an outstanding student of the law, for two 
reasons: First, the amount involved and the fees that can be 
collected by practitioners in the Municipal Court often do not 
encourage extensive research or carefully prepared briefs. This 
shouldn’t be so, but it is. The cases that come to him many 
times involve legal points without commonly known precedent, 
or present a novel pattern that challenges easy thinking. The 
lawyers either admit that pressure of business has precluded re- 
search, or assure the judge that the principles involved are so 
fundamental that the court would certainly require no citation. 
Then they proceed to give the judge their “off the cuff” opinion. 
Quite as frequently the judge decides the case with an “off the 
cuff” opinion. Therefore, he ought to be good. 


Secondly, the cases move through so swiftly that the judge 
must avoid submitting many cases for purposes of his own re- 
search, should his curiosity as to what the law is get the best 
of him. With an average of eight open civil divisions daily, we 
are pushing through over 400 cases a month, or better than 
20 a day, If, in this stream of litigation, the judge has any 
doubt as to what the law is, he must be student enough to know 
where he can get it, and in a hurry. 


He must have a fine appearance and a good personality. 
For as he speaks he is not only courteously listened to by coun- 
sel but intently so by the lay listeners, who are doubly eager 
to know what is in the mind of the person who is likely to 
decide their fate. In a criminal court the punishment he metes 
out may often be regarded by the defendant as one he deserves 
if delivered by a judge who can convince an audience that he is 
thinking and acting objectively. If the same sentence is meted 
out accompanied by a whiplashing which reflects a bitterness or 
a personal reaction, the defendant may well, from that point on, 
become an antisocial force. 


Lastly, there must be an incentive. The qualities which are 
present in a candidate were undoubtedly present and under con- 
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stant observation as he passed through law school. We know 
by experience that many successful law firms solicit the advice 
of law school deans in the selection of young men to augment 
their own personnel. These young men, then, are given the 
benefit and the impetus of immediate work in a good law office. 
If the law of averages prevails and the young men come through 
according to prophecy, their earnings in ten years will be greater 
than those which have been paid to a municipal court judge. If 
the seasoning years of his law practice presage a fulfillment of 
prophecy, no such candidate would accept such judgeship if he 
thought for a moment that he would be buried in this court for 
the rest of his career. If he is not inspired by incentive, he 
shouldn’t be selected in the first place. If the element of incen- 
tive is present, the most gratifying form it can take is the recog- 
nition of ability through promotion. It goes without saying, 
then, that in order to carry through a program that will enhance 
the caliber of our judges, a fair proportion of appointments to 
the higher courts should be taken from those who have passed 
through the crucible of the Municipal Court. 

Some readers may conclude that this argument is advanced 
for the sole purpose of plugging for present members of this 
court. To them may I say this: I am not only talking about the 
present court; I am also talking about the court of tomorrow, 
and I mean by that, five or ten years hence. When I speak of 
elevation from this bench I am talking about the elevation that 
will be held out as an incentive to those members who are to 
come—those who are deserving for no other reason than per- 
suasive demonstration. No judge has any right to expect pro- 
motion from years of service alone. I unblushingly admit that 
our court, as it is constituted today, emerges gloriously in com- 
parison to courts of similar jurisdiction elsewhere. But that is 
not enough! The stature of this court not only can be augmented 
greatly in the next five years, but it must be in order to fulfill 
its destiny. I also unblushingly admit that we are not nearly 
the court we ought to be. That is a pity! We find some com- 
fort in the fact, however, that you as lawyers have largely 
given this court its proportions through a continual increase in 
filings. Our work sheets will show a volume of work disposed 
of that challenges comparison. 
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The peculiar way of our present Governor in selecting judges 
is about the most encouraging sign that we have seen for many 
a year. My prediction is that within the next two years he 
will have made more than twenty appointments to the Municipal 
bench. If he hand-picks our new members, as he has indicated 
he will, he will stamp a character upon this court that will not 
only radically improve the prestige of the court but in its wake 
will follow a widened jurisdiction, including equity, that will give 
to the profession a better tool with which to work. Our show- 
case will not only be restocked with wares of wider variety and 
service, but the passer-by will detect an enhanced quality of 
workmanship that will gratify his expectation of our judicial 
process. 





THE TAFT-HARTLEY ACT— 
SECOND THOUGHTS 
By Henry B. Ely, of the Los Angeles Bar 


HE peactime policy of Congress on labor relations from the 

1914 Clayton Act to the passage of the Taft-Hartley Act 
has been to place Organized Labor and Management in the 
ring with weight and measurement equal and then, from a dis- 
tance, watch them slug it out. This policy found expression in 
the words of Chief Justice Taft: 


“A single employee was helpless in dealing with an em- 
ployer. * * * Union was essential to give laborers oppor- 
tunity to deal on equality with their employers.”! 


These two objectives, to encourage employees to organize, and 
to maintain a balance of power between Labor and Management, 
were reaffirmed in the Norris-LaGuardia Act? and the Wagner 
Act.® It is a matter of history that prior to 1935, when the Wag- 
ner Act became law, unions were weak due largely to unregu- 
lated activities of employers. The union badge became a guaran- 
tee of discharge, the labor spy attended all but a few union 





14merican Steel Foundries v. Tri-Cities C. T. C.. 257 U. S. 184, 209 
(1921), interpreting the labor provisions of the Clayton Act, 29 U. S. 
ec AL Se 

220 U. S. C. A., 102, enacted March 23, 1932. This also became 
the policy of California in 1933; see Labor Code, Sec. 923. 

U.S CA. 
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meetings and the organizer led a hazardous existence. Under the 
Wagner Act these practices faded away and, as a result, the 
first aim of Congress, the organization of employees, was more 
than adequately realized with 15,000,000 workers as members of 
unions at the present time. The second half of the Congres- 
sional program, equality of bargaining power, evaporated when 
Labor, for good reason or for no good reason, could strike, shut 
off supplies, and close down production of most large employers 
in the Country. The “balance of power” theory thus proved a 
will o’ the wisp. The Wagner Act made no provision for a 
“speedy and adequate remedy” either at law or equity for the 
enforcement of labor contracts nor was any dialogue written for 
the parties when a labor agreement, the apparent ultimate pur- 
pose of the Act, terminated. 


The Taft-Hartley Act has been aptly called an “omnibus” 
bill. It is exactly that, for it affects profoundly the rights and 
duties of employers, employees, and labor organizations subject 
to its terms. No attempt will be made to outline its many pro- 
visions ; without having a specific set of facts for consideration, 
any paragraph-by-paragraph analysis would be useless. There 
are, however, fundamental changes in Congressional policy which 
have wide application and which deserve continual study. 


The labor philosophy of Chief Justice Taft that the individ- 
ual employee is “helpless,” and, therefore, needs unions to equalize 
bargaining power, has received some rough treatment from his 
son, co-author of the Taft-Hartley Act. True, the Act repeats 
the theory of the Chief Justice, in its “Findings and Policies,” 
but the basic rights set forth in Section 7 of the amended Labor 
Relations Act denies it. Before the Taft-Hartley Amendment, 
the rights of the employees under Section 7 were to form and 
join unions and bargain collectively with concerted action. Now 
Congress recognizes the right of employees “to refrain from” 
any of these activities. In other words, so far as the U. S. 
Government is concerned, it is a matter of indifference whether 
employees join or not join unions. The primary concern of 
the Government is the right of the individual to act in labor 
matters free from restraint or coercion from either the employer 
or labor organization. (Sec. 8(a) 1 and 8(b) 1.) The em- 
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ployer or the union may woo the individual worker but the 
courtship must be on the up-and-up. 

While under the present statute, a union can refrain from 
accepting a worker into membership, or if a member, can expel 
him, yet one of the greatest weapons of organized labor has been 
lost; a union can no longer force an employer to discharge an 
employee for non-membership in the union when lack of mem- 
bership is due to any reason other than failure to pay the regular 
initiation fee and dues. The implication of these provisions, 
that an employee has a right to hold a job even though expelled 
from membership because of anti-union activities cannot be 
overestimated. The effect on union politics alone may be extraor- 
dinary. No longer will opposition to the actions of incumbents 
result in the loss of a job. Criticism of union leaders by the 
membership, long dormant in many instances, can be made with 
freedom. But more important still, is the effect of this new 
“right” if a strike is called. The employer can properly say, 
and mean it (because to do otherwise is forbidden by the Act), 
that no employee will lose his job on demand of the union if 
he does not go out on strike, or if he returns to work before the 
strike is over. Thus, unions must have the employees whole- 
heartedly behind their action before calling a strike. In many 
cases, this is not too difficult because of the past labor relations 
conduct of the employer, but where excellent employee relations 
exist, one strike may be the end of the union. 

Chief Justice Taft’s statement on equality of bargaining power 
between Labor and Management remains a purpose of the 
amended Labor Relations Act (Sec. 1), and is buttressed by the 
Report of the Senate Committee on Labor and Welfare accom- 
panying Senator Taft’s Bill: 

“It is our conclusion that by modifying some of the 
practices under the Wagner Act which tend to destroy the 
balance of power in collective bargaining negotiations by re- 
straining one party to a dispute without restraining the 
other, Congress would go a long way toward making col- 
lective bargaining the most effective method of solving the 
industrial relations difficulties.” 

Bearing in mind that the “balance of power” principle led to 
the Wagner Act, it is hard to believe that such a purpose can 


— mes AS AS A 


— 











ver 
the 
the 


ym- 


the 
the 


the 
col- 
the 


1 to 
can 





yuLy, 1947 337 


be achieved by legislation. Even under the Wagner Act the re- 
sults were not uniform—witness the failure of the telephone 
strike as compared with any mineworkers strike without the 
Government on the other side. Common experience tells us that 
very few contests end in a draw, nor do prize fighters both 
knock each other out. But from reading the provisions of the 
Taft-Hartley Act and the Committee Reports, the ultimate pur- 
pose seems to be to impress on both Labor and Management 
that they are to act reasonably one toward the other with due 
regard to the interests of the public. While spokesmen of Or- 
ganized Labor may say otherwise, yet the Act itself does not 
attempt to crush the union movement, but rather to eliminate 
abuses which have crept in. Labor sought the Wagner Act, but 
loosely federated as it is, it was not able effectively to discipline 
leaders with uncontrolled power. If some features are harsh, it 
may be due in part to the fact that Labor presented no affirma- 
tive program to Congress while it was considering the Taft- 
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Hartley Bill. Labor, however, can rest assured that the public 
as a whole will not suffer a return to the conditions of work 
which prevailed before the rise of union organizations. 

That it is the purpose of Congress to protect the legitimate 
aims of Labor is amply borne out by provisions for the settle- 
ment of labor disputes through conciliation, mediation and arbi- 
tration. The union or employer who dismisses this part of the 
Act with a shrug because it is “voluntary” may be making a 
grave mistake. These provisions should not be compared with 
the one sentence in the United States Statutes which provided 
that the Secretary of Labor could appoint commissioners of con- 
ciliation.* Any success a conciliator had in settling disputes was 
due entirely to his own personality and, in the nature of his 
work, the conciliator’s own views on the positions of the parties 
could not be made public. 

Contrasted to merely “balance of bargaining power,” the 
policy of the United States has now been declared to be in 
favor of voluntary arbitration, as well as conciliation and 
mediation : 

“The settlement of issues between employers and em- 
ployees through collective bargaining may be advanced by 
making available full and adequate government facilities for 
conciliation, mediation, and voluntary arbitration * * *.” 
(Sec. 201(b).) 

The original Hartley Bill as passed by the House never men- 
tioned the word “arbitration,” while the Senate Bill used the 
word six times. After conference, the phrase “voluntary arbi- 
tration” was deleted in five places but, nevertheless, remained in 
the statement of policy, and in another section was rephrased as 
“other means of settling the dispute without resort to strike, lock- 
out, or other coercion.” (Sec. 203(c).) 

The procedure for the adjustment of a labor dispute where a 
labor agreement is about to terminate commences with a sixty-day 
notice by either party of the proposed termination or modifica- 
tion. Within thirty days after this notice, the Federal Mediation 
and Conciliation Service must receive notice of the dispute. 
Thereafter, in any labor dispute, whether a collective bargaining 


“29. U. S.C. A. SI. 





TIN 


iblic 
york 


the 
e in 
and 


em- 
1 by 
; for 

* %” 


men- 
| the 
arbi- 
sd in 
d as 
lock- 


sre a 
‘-day 
ifica- 
ation 
pute. 
ining 





JULY, 1947 339 


contract has been in effect or not, the Service may offer its serv- 
ices and both parties are asked to attend the conference, although 
no penalty appears to be imposed for failure to do so. If agree- 
ment is not reached, then the Service attempts settlement by 
some peaceful means, including a secret ballot by employees. 
Only a strike imperiling the national health and safety calls for 
the eighty-day injunction. 

While the provisions for conciliation and arbitration seem 
mild enough, yet the real pressure for a peaceful settlement of 
disputes, and for a “reasonable” attitude by both Labor and 
Management toward each other will come from the various 
Executive and Congressional agencies, established by the Act, 
who will observe the conduct of both parties. We may momen- 
tarily ignore the weight of the Director of Mediation and Con- 
ciliation since at this writing the President has not yet made 
the appointment; the effectiveness of that position will depend 
upon the man. A Labor-Management Panel will be appointed 
to advise with the Director of the Service, and we can rest 
assured that if either party acts in an arbitrary fashion, the 
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other party will use the services of his representatives on the 
Panel to good effect. Where national health or safety is involved 
in a strike or a threatened one, the President appoints a board 
of inquiry, with power of subpoena, to conduct hearings, and to 
report to the President who makes the report public. But prob- 
ably the greatest potential threat to either party who does not 
act “reasonably” is the standing Senate-House Committee with 
power to investigate the whole field of labor relations including, 
“the administration and operation of existing Federal laws re- 
lating to labor relations; * * *” (Sec. 402(7).) One will 
never know, be he union or management, when his labor relations 
record and policies will be subject to a searching inquiry of the 
Senate-House Committee. In other words, it behooves both em- 
ployers and unions to have a reasonable record at all times 
ready for inspection by that Committee. 

While many laymen have been confused by newspaper pub- 
licity as to the extent of application of the Taft-Hartley Act, 
lawyers need not be reminded that the jurisdiction of the Act is 
limited to unions and employers whose activities “affect inter- 
state commerce.” Thus, purely local businesses, such as inde- 
pendent retail stores and other local establishments who neither 
buy nor sell in interstate commerce will not be affected by most 
of the provisions of the Act, unless the pattern of collective bar- 
gaining in their industry involves employers whose business af- 
fects interstate commerce. Some parts of the Act relating to the 
internal affairs of unions will naturally apply to unions even 
though some of their members do not work in an industry af- 
fecting interstate commerce. 

Labor unions are now formulating plans as to their future 
conduct in relation to the Act. It is likely that there will be no 
uniform approach but as each union will be affected differently 
it will take action accordingly. Therefore, it is impossible to 
foresee the circumstances under which an attack on the consti- 
tutionality of the Act will arise. It is likely that strikes may be 
called and picket lines established for the closed shop, or over 
a jurisdictional controversy or for some other objective which is 
a union unfair labor practice outlawed by the Act. If the 
employer concerned files a charge with the National Labor Rela- 
tions Board alleging the unfair practice and the Board issues a 
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complaint, the strike may still continue. In that case, the Board 
can ask for an injunction in a U. S. District Court which pre- 
sumably would include an order against striking or picketing. 
Then, of course, the validity of the injunction must be passed 
upon. 

It is probably no more than a coincidence, but on the same 
day that the Senate overrode the President’s veto of the Taft- 
Hartley Act, June 23, 1947, Mr. Justice Black delivered the 
opinion of the court in the Petrillo Case.5 In it, by way of 
dicta, Mr. Justice Black pointed out the constitutional hurdles 
which the statute involved had yet to overcome, and these same 
hurdles must be cleared in order to hold the Taft-Hartley Act 
constitutional. The Court in the Petrillo Case said: 


“Respondent contends here, and the District Court has 
held, that the statute abridges freedom of speech by making 
peaceful picketing a crime. * * * We consider it in- 





6362 UE (Docket No. 954, October Term, 1946). 
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appropriate to reach the merits of this constitutional ques- 

tion now. * * * 

“The District Court held, and it is argued here, that the 
statute, as sought to be applied in the information violates 
the Thirteenth Amendment which prohibits slavery and in- 
voluntary servitude. The argument is that employees have 
a constitutional right to leave employment singly, see Pol- 
lock v. Williams, 322 U. S. 4, 17, 18, or in concert, and 
consequently that respondent cannot be guilty of a crime 
for directing or causing them to do so. For the reasons 
given with reference to the picketing specification, there- 
fore, we consider the Thirteenth Amendment question only 
with reference to the statute on its face. Thus considered, 
it plainly does not violate the Thirteenth Amendment. 
Whether some possible attempted application of it to par- 
ticular persons in particular sets of circumstances would 
violate the Thirteenth Amendment is a question we shall 
not pass upon until it is appropriately presented.” 

It is immaterial that the Taft-Hartley Act does not contain 
criminal penalties for a violation of most of its provisions; if a 
strike or picket line is protected by the Constitution against 
criminal prosecution, it is equally protected from judicial in- 
junctions.® 

Assuming then that the Labor Board will seek an injunction 
where a union continues to strike for a purpose forbidden by 
the Act, the question will arise as to whether the injunction 
against striking violates the Thirteenth Amendment as involun- 
tary servitude. We know of no case where the Supreme Court 
has held a limitation on the right to strike as being unconstitu- 
tional. The only case cited by Mr. Justice Black in the Petrillo 
Case was Pollock v. Williams which invalidated a presumption 
of guilt where an employee refused to work after receiving wages 
in advance; but there is language in the case which, if the court 
were so minded, could be extended to a strike of employees. 
Some state courts have expressly held that the strike is not pro- 
tected by the Thirteenth Amendment,’ but the Pollock Case may 





Amer. Fed. of Labor v. Swing, 312 U. S. 321. 

TState v. Howat (Kan.), 139 Pac. 686, 25 A. L. R. 1210, error dis- 
missed 256 U. S. 181; People v. United Mine Workers of America 
(Colo.), 201 Pac. 54. 
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yet become the cornerstone of a new constitutional right. 


If any limitation on the right to strike be permissible, then 
the decision will depend on the objective of the strike, and 
whether a strike injunction in that particular case is a “reason- 
able” regulation of interstate commerce by Congress. Mr. Jus- 
tice Brandeis has sanctioned the outlawing of a strike with an 
illegal purpose: 


“But a strike may be illegal because of its purpose, how- 
ever orderly the manner in which it is conducted.”® 


It is therefore likely that each union unfair labor practice set 
forth in the amended National Labor Relations Act will undergo 
searching examination by the Supreme Court and if found ”rea- 
sonable” will be permitted to stand. No one would presume to 
guess what the Supreme Court will consider reasonable. 


8Dorchy v. Kansas, 272 U. S. 306, 311. 
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Assuming, for the sake of argument, that some strikes may 
have constitutional protection, then striking and picketing may 
be treated on an equal basis within their constitutional spheres. 
There is no absolute right to picket, which is true of every con- 
stitutional guarantee. When picketing is “intertwined” with vio- 
lence it may be prohibited.® Likewise, an injunction does not 
violate the Fourteenth Amendment if picketing is carried to an- 
other industry.’° Since the picket line usually follows the strike 


a regulation of either will depend on its reasonableness. In that 


connection, considerable evidence may be necessary to point out 
to the Supreme Court the abuses which brought about the legis- 
lation. 


In the final analysis the Supreme Court has a basis upon 
which to invalidate a good part of this Congressional Legisla- 
tion; on the other hand, it can treat the right to strike and 
picket as it did “liberty of contract” which was so highly prized 
by the pre-New Deal court. With “liberty of contract,” the Su- 
preme Court established the rule that it was subject to the rea- 
sonable regulation of the legislature to the end that abuses, clearly 
shown, might be corrected. If this is not the rule for strikes 
and picketing, then labor organizations will achieve the status 
of being above the law, a sovereignty of their own, a position not 
enjoyed by any other group of citizens in the nation. 


9Milk Drivers v. Meadowmoor Dairies, Inc., 312 U. S. 287. 
10Carpenters and Joines v. Ritter’s Cafe, 315 U. S. 722. 
11]Vest Coast Hotel Co. v. Parrish, 300 U. S. 379. 
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Leases: Percentage, Short and Long Term (Fourth Edition). 


By Stantey L. McMicwae.. New York: Prentice-Hall, 
Inc. 1947. Pp. ix, 585. $5.00. 


Although this book was written primarily for use by brokers 
and operators, it should prove to be a useful addition to the 
practicing lawyer’s library. The author, a Los Angeles realtor 
and appraiser, succeeds in combining in one compact. volume 
treatment of economic aspects of leases, negotiation of leases, 
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How About a Non-Resident Trustee? 


Before recommending the naming of an individual to 
serve as trustee or co-trustee in a trust for your client, 
the careful attorney considers the taxing laws of the 
various states. Otherwise, the income of the beneficiaries 
of the trust may be diminished by a “double dose” of 
state taxes. This can happen when the individual trustee 
does not live in, or when he moves away from, the state 


where the trust is being administered.* 


This risk—like many other risks—can be guarded 
against by selecting a corporate trustee, whose residence 


does not change. 


*[See discussion of a recent U.S. Supreme Court decision 
(Greenough v. Newport, June 9, 1947) in our Estate and 
Tax News for July, 1947, involving a property tax on “in- 
tangibles” in a “non-resident” trust, levied by Rhode Island. ] 
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and draftsmanship of leases. Essentially, these phases are in- 
separable, and the lawyer should be conversant with all three. 


From the point of view of the tenant, Mr. McMichael’s sug- 
gestion of the use of the phrase, with respect to assignment and 
subletting, “but the consent of the lessor cannot be unreasonably 
withheld,” is worthwhile. He says, “This gives the lessee a 
chance to get his case adjudicated in a court of law.” It is in- 
structive to observe how similar phraseology afforded protection 
to the tenant in the recent decision of Bedford Investment Co. 
v. Folb, 79 A. C. A. 403, 180 P. (2d) 361 (Apr. 28, 1947). 


The landlord’s lawyer also will find many helpful clauses in 
this book. For example, where the tenant assumes payment of 
taxes, heat, water, and insurance, provision can be made that 
such items are to be paid as additional rent. Payment then 
may be enforced just as if the tenant were in arrears for rent. 


The author treats percentage leases in much detail. At the 
outset he is careful to make two sound points: percentage leases 
are not adaptable to many businesses, and each percentage lease 
should be “tailor-made.” In the usual case the tenant is the 
proprietor of a retail business. With the rent based upon gross 
sales, it may be important for the landlord to give the tenant 
additional incentive by granting him exclusive merchandise rights 
in the building which the tenant occupies in part. 

The clause relating to percentage lease accounting practices 
is of obvious importance. This clause must be written so as 
to minimize the possibility of dispute over the amount of gross 
sales in a given period, and the tenant’s books of account should 
be open to the landlord. Often it is practical to include a spe- 
cial “recapture” or cancellation clause in a percentage lease. 
Under such clause, even though the specified percentage of gross 
sales does not reach the minimum rental, the tenant has the 
opportunity to remain in possession by making up the difference 
between the actual percentage of gross sales and the minimum. 


Long term leases, that is, leases running for terms of from 
twenty-five to ninety-nine years, are the subject of extensive 
consideration in this book. The author says: “Such leases have 
decided advantages over mortgages to the owner or investor. 
They provide long-term investments, proper protection by way 
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of security, and in most states are not taxable as personal prop- 
erty as would be a mortgage.” 

Under long-term leases, it is essential to permit the lessee 
to assign the lease and to sublet freely. Marketability of long- 
term leases is important. Mr. McMichael considers it inadvisable 
for a lessee to accept a long-term lease in which permission to 
assign is not granted. Such permission, however, should be 
drafted in a way so as to give protection to the lessor against 
defaults of the lessee-assignor and to give the lessor notice in 
advance of the execution of the assignment. 

The chapter on termination provisions found in this study of 
leases should be of particular assistance to the lawyer about to 
draw a ninety-nine year lease, especially where renewal provi- 
sions are not contemplated. The division of economic interests 
between lessee and lessor at the end of the term invites litigation 
in the absence of workable termination provisions. 

In addition to the many clauses scattered throughout the text, 
there is at the back of the book a good selection of lease forms 
for everything from ninety-nine year leases to signboard leases 
and agreements to sell leasehold interests. They are based upon 
documents found to be satisfactory in use. The lawyer can 
take these forms and apply to their individual provisions the 
author’s test: “The way to recognize a bad provision in a lease 
is that it is a greater disadvantage to one side than it is an 
advantage to the other.” 

Gorpon F. Hampton. 





THE NEW HOUSING AND 


RENT ACT OF 1947 


By Edwin D. Hamlin, Area Rent Attorney 
Office of Housing Expediter 


O* JUNE 30, 1947, the Emergency Price Control Act of 
1942, with certain exceptions hereinafter noted, passed into 
history. In its place Congress enacted, and the President on that 
day signed, the Housing and Rent Act of 1947, delegating to the 
Housing Expediter the administration of rent and eviction con- 
trols till February 29, 1948. 

The Expediter’s Office has been flooded with telephone in- 
quiries from attorneys and others as to the meaning of the new 
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law, the differences in eviction procedures under it, the right of 
a landlord to have his property decontrolled, and countless other 
questions, and the purpose of this article is to briefly outline 
important changes in rent control brought about by the new 
legislation. 

TREBLE DAMAGE ACTIONS 

The saving clause of the Emergency Price Control Act of 
1942 preserved the right of action to recover treble damages for 
rents paid prior to July 1, 1947, invexcess of established maxi- 
mum rents. 

The maximum rents established under the provisions of the 
Emergency Price Control Act of 1942 are set up as the maximum 
rents under the new Act, which also contains in Section 205 a 
treble damage provision almost identical to Section 205(e) of the 
Emergency Price Control Act. However, this right of action is 
available to the tenant only and not to the Expediter. 

On July 1, 1947, the Housing Expediter issued two Regula- 
tions—the “Controlled Housing Rent Regulation” and the “Rent 
Regulation for Controlled Rooms in Rooming Houses and Other 
Establishments.” These were issued under authority given in 
the Act. 

EVICTIONS 

Neither of these Regulations contains any provisions regarding 
evictions. The reason for this is that Congress decided to make 
the eviction rules as set forth in Section 209 of the Act the 
grounds for eviction. If an attorney looking for a “ground” 
doesn’t find one in Section 209, it doesn’t exist. There is no 
provision for the eviction of a tenant under authority of a Cer- 
tificate Relating to Eviction issued by the Expediter. There is 
no provision for the issuance of such a Certificate by the Ex- 
pediter, as he was authorized to do under the old Act and Regu- 
lations. 

NO WAITING PERIOD 

It was under the provisions of the former Regulations au- 
thorizing Eviction Certificates by the Administrator, that a wait- 
ing period was imposed. This waiting period was orignally three 
months and later when the housing situation became more acute 
it was raised to six months, with four months for veteran land- 
lords. The Rent Control Office, on July 30, 1947, had outstand- 
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OES YOUR CLIENT KNOW? 


IF HE APPOINTS an individual trustee or co-trustee he 


may subject his trust estate to needless additional taxes? 
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[Greenough v. Tax Assessors, etc., U. S. S. Ct. (June 9, 
1947) not yet reported.] We invite you and your clients 


to consult with our officers concerning trusts and estates. 
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ing approximately 5000 Eviction Certificates for self occupancy 
with waiting periods expiring all the way from July to December, 
1947. Now the landlord may forget the Certificate. Under the 
new Act he may serve a one month notice of termination of 
tenancy and bring suit. Under this particular ground for evic- 
tion, he need only convince the court that he seeks possession 
“in good faith for his immediate and personal use and occupancy 
as housing accommodations” (Section 209(a) (2) ). 

This change in the applicable provisions of the law may well 
result in the filing of an abnormal number of Unlawful Detainer 
Actions in August. In the Los Angeles Municipal Court, Unlaw- 
ful Detainer filings have been running 400 to 500 per month. 
The filings in August may well reach several thousand. 


NO NOTICE REQUIREMENTS 
The new Regulations contain no provisons requiring the Quit 
Notice to contain a “ground” or the facts on which the ground 
is based. The Notice need only meet State Law requirements. 
No copy need be served on the Office of Housing Expediter, and 
no Notice need be given of the filing of an Eviction Action. 
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EVICTION GROUNDS TAKEN AWAY 

There are thousands of outstanding Eviction Certificates is- 
sued for the purposes not now permitted. For example, there 
are outstanding Certificates authorizing eviction for the occupancy 
of a close relative of the landlord, for a manager, for the pur- 
pose of reconverting from housing to commercial use, or for 
converting from housing to commercial use by the landlord him- 
self (but not to re-rent), or for removing a housing structure 
to a new location on consideration that the tenants be permitted 
to re-occupy. In these cases, in the opinion of the Area-Rent 
Office, the Certificates are of no use or value, in any case coming 
on for trial after June 30, 1947, for the reason that none of 
these circumstances meet the requirements for eviction in Section 
209 of the New Act. 

NEW GROUND FOR EVICTION INSERTED 

Several of the grounds for eviction are practically the same 
as in the former Section 6(a). These are nuisance, violation of 
obligation, illegal and immoral use and self-occupancy in good 
faith. Section 209(a)(3) provides a new ground as follows: 

“The landlord has in good faith, contracted in writing, 

to sell the housing accommodations to a purchaser for the 

immediate and personal use and occupancy as housing ac- 

commodations by such purchaser ; “7 

DECONTROL 

All of the above provisions relate to “Controlled Housing.” 
The Act provides for, and the Regulations provide the method 
for decontrol of four classes of housing accommodations as fol- 
lows (Sections 2 of the Act and Sections 1(b)(7) and (8) of 
the Regulations) : 
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The Controlled Housing Regulation does not apply to: 


(i) Housing accommodations in any establishment which is commonly 
known as a hotel in the community in which it is located, 
which are occupied by persons who are provided customary hotel 
services, such as maid service, furnishing and laundering of linen, 
telephone and secretarial or desk service, use and upkeep of 
furniture and fixtures, and bellboy service; (ii) Housing ac- 
commodations in motor courts; and (iii) Housing accommoda- 
tions in any tourist home serving transient guests, exclusively : 
Provided, however, That all such housing accommodations re- 
ferred to in this paragraph shall be subject to this regulation 
unless the landlord files in the area rent office an application for 
decontrol of such accommodations on a form provided by the 
Expediter within thirty days after July 1, 1947, or within thirty 
days after such date of first renting, whichever is the later; 
and Provided, further, that if a landlord fails to file said appli- 
cation for decontrol within the applicable specified period, such 
housing accommodations shall be and remain subject to the pro- 
visions of this regulation until the date on which he files said 
application. 


Housing accommodations, the construction of which was com- 
pleted on or after February 1, 1947, or which are additional 
housing accommodations created by conversion on or after Febru- 
ary 1, 1947, except that contracts for the rental of housing 
accommodations to veterans of World War II, and their immedi- 
ate families, the construction of which was assisted by allocations 
or priorities under public law 388, Seventy-ninth Congress, ap- 
proved May 22, 1946, shall remain in full force and effect; (ii) 
Housing accommodations which at no time during the period 
February 1, 1945, to January 31, 1947, both dates inclusive, 
were rented (other than to members of the immediate family 
of the occupant) as housing accommodations; Provided, how- 
ever, that all housing accommodations referred to in this para- 
graph (8) shall be subject to this regulation unless the land- 
lord files in the area rent office a report of decontrol on a 
form provided by the Expediter within thirty days after July 
1, 1947, or within thirty days after the date of first renting, 
whichever is the later; and Provided, further, that if a landlord 
fails to file said report of decontrol within the applicable speci- 
fied period, such housing accommodations shall be and remain 
subject to the provisions of said regulations until the date on 
which he files said report.” 


Inasmuch as there are no provisions for a determination and 
an order by the Housing Expediter that the accommodations 
have been decontrolled, the matter is open to a decision by the 
State Courts as to whether the landlord comes within the specifi- 
cations of the Act. The question is most apt to arise in the case 





of certain types of “hotels.” The issue may be framed either by 
the tenant resisting eviction under the state law requirements 
only, or in case of rent increases, by the tenant paying the rent 
demanded and bringing an action for treble damages. 








